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(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty
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,f 'the Finance (No.2) Act, 1998.
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F.No. C,APPL/ (_'OM/ STP/438 1/2023-Appeal

ORD©R IN APPEAL

The present appeal has been filed by M/s. Sapanbhai

Mayurbhai Parikh, Sapan Associates, 9, Rajdhani BUnglOWS2

Ra.mwadi2 Isanpur> Ahmedabad-382 443 (hereinafter referred
to as “the Appellantss”) against Order in Original No-

MP/298/DC/Div.:IV/22-23 dated 10.03.2023 [hereinafter

referred to as “the imPugned order”] passed bY the DeputY

Commissioner, Central GST, Division-IV (Narol), Ahmedabad

South (hereinafter referred to as “the adjudicating authoritY”) .

2. Briefly stated, the facts of the case are that the

Appellants were holding Service Tax Registration No.

ANFPP4361FSDOO I. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT), it was noticed that the

Appellants had declared less gross value in their Service Tax

Returns (ST-3) for the F.Y. 2015-16 and F.Y. 2016-17 as

compared to the gross value declared by them in their Income

Tax Return (nR) /TDS Returns. Accordingly, it appeared that
the Appellants had mis-declared the gross value of sales of

service in the service tax returns and short paid /not paid the

applicable service tax. - The Appellants were called upon to

submit copies of relevant documents for assessment for the

said period. However9 the .Appellants neither submitted any

required details/documents explaining the reason for the

difference raised between gross value declared in ST-3 Returns

and Income Tax Return (ITR)/TDS nor responded to the letter

in any manner. Therefore, the Appellants were issued Show

Cause Notice wherein it was proposed to:

a

a

a) Demand and recover an amount of Rs. 7,37,266/- under

proviso to Sub Section (1) of Section 73 of the Finance\
Act, 1994; along with interest under section 75 of the
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Finance Act 1994 (hereinafter referred to as 'the Act ) .

Impose penalty under the provisions of Section 77 (1) &

77(2) and 78 of the Act.

b)

3.

a)

b)

C)

d)

The SCN was adjudicated ex-parte vide the impugned order
wherein:

The demand of service tax amounting to Rs. 7,37,266/-

was confirmed along with interest.

Penalty amounting to Rs. 7,37,266/- was imposed under

section 78(1) of the Act.

Penalty amounting to Rs. 10,000/- was imposed under

section 77(2) of the Act.

Penalty ' as applicable on the Appellants under section

77(1) of the Act.
a

4. Being aggrieVed with the impugned order' passed by the

adjudicating authority, the Appellants have preferred the

present appeal on the following grounds:

> The Appellants are engaged in the business of providing

taxable service of “advertising agency service”. The

'advertising agency' entered into contract with their
clients for providing "advertisement agency service". The

' Advertising agent' render ’advertising agency gervice' to

various clients in the form of creative agency wherein,

they create advertisement by themselves or their third

party media agency wherein, they do media printing

and/ or buying for advertisement to be published in
print/electronic media. They are receiving 15% Agency

Commission from authorized Broadcasting and Print
media.

In the present case the Print media or authorized

broadcasting media gives a discount of 15% to the

Advertising agency. If the tariff rate is Rs. IOO/- it is

a

>
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sufficient the Advertising Agency pay the media Rs. 85/-

along with appli9able Service Tax. The Advertising

Agency has not received any amount from the media nor
has the media paid any consideration to the Advertising

Agency. The Appellants has only mailed the discount of

15 % as Commission.

The advertisement can be done in various ways either

through Print media or through Radio or Television, etc.
In order to fulfill the requirement of his client the

advertising agency i.e. the Appellants gets in touch with

the appropriate media. In other words as far as the

advertising agency is concerned its client is not the
media. In this case the client of the advertising agency is

service receiver and the advertising agency is service

provider. This aspect cw be further supported with the

fact that it is only the client who is deducting the TDS

under the Income . Tax Act. ' The media such as

broadcasting agency charges the advertising agency for
insertion of the advertisement either in Print Media or in

Television.

In the instant case the “Advertising Agent” has

purchased the Space or Time Slot for Advertisement
from the Media. Hence no service is rendered by the

Advertising Agency to the media.

Now for the calculation of Service Tax, the gross amount

received by the 'Advertising agency' (Service provider)

from its client will be the value of the taxable service.

Moreover, as the- consideration (gross amount) received

by the " Advertising agency' has been shown as an

Income in the Profit & Loss A/c is sufficient to be

charged with Service tax on the entire consideration

received. The argpment of the ’ Advertising agency’ that

the amount of 85 percent which it pays to the Media for

>

0

>

a
>
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the purchase of SPACE or TIME SLOT (as the case may

be) is claimed as the reimbursement of the expenditure

made by them is nullified as the said consideration has

been shown as an income in the Profit & Loss A/c. The

exemption from the payment of service tax is plausible

under the "reimbursement '' concept where the

' Advertising agency' fulfills all of the stipulations

prescribed for the "pure agent" under ServicQ Tax
(Determination of Valuation) Rules, 2006. Other than the

above, if the 'advertising agency' receives any

consideration from the Media as a Commission for

arranging/finding Customers for the Media in relation to

thQir Sale of SPACE or TIME-SLOT (as the case may be),

the said consideration amount received by the

’Advertising Agency' is also liable to Service Tax under

the Taxable services of "business auxiliary service" .

The activity of the media is selling of Space or Time Slots

for advertisement, which is classified under 105(zzzzrn)

of Section 65 of the Act; on the other hand the activity of

the “Advertising Agency” is to make necessary

arrangements to have the matter of its client advertised

in the media. The Appellants relied on the following case

laws: (1) The FJonI)le CE;STAT, Ahmedabad in the matter
of M/s Drishty Communication Pvt. Ltd. v. CCR- & ST-

Rajkot [Service Tax Appeal No. 135 of 2012 dtd. 05th

January, 2023], (2) Euro Rscg. Advertising Ltd.

and......v. CCE on 27th December, - 2006 Equivalent

citations: 2007 9 STJ 56 CESTAT Bangalore, 2007 7 STR

277, (3) Grey Worldwide (1) Pvt. Ltd. v. Commissioner of
Service Tax on 30th July, 2014 in the Honl)Ie CE;STAT,

West Zonal Bench at Mumbai, Appeal No. ST/300 &
325/09.

The Appellants have already

a

>

a

> amount
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received from clients/customers, in over business 15%

on amount received from customers, cornrnBsion on

selling of printing slot.

The dern.and of interest and penalty is not sustainable in
view of unsustainablity of the demand of input tax

credit. Service tu( has not been payable as the

departrnent could not prove the allegation with the

support of any corroborative evidences.

>

5. Personal Hearing in the case was held on 09.11.2023.

Shri Dhaval h/lovaliya, C. A., appeared on behalf of the
Appellants for the hearing. He reiterated the contents of the
written submissions and requested to allow their appeal.

6. The Appellants have submitted following documents ( A)

copy of Income Tax Return, (B) copy of P & L Account and
Balance Sheet and copy of ledger summary in respect of F. Y.

2015-16 and F.Y. 2016-17, (C) copy of ST-3 Returns and

sample invoices issued to various .clients and copy of invoice
received from the Times Group (D) copy of Form 26AS for F. Y.

2015-16 and F.Y. 2016-17.

a

7. 1 have gone through the facts of the case, submission

made in the Appeal Memorandum, the $ubmission made at

the time of personal hearing and oral submissions made at the

time of personal hearing. The issue before me for decision is
whether the- impugned order passed by the adjudicating

authority- confirming demand of service tax amount of Rs.

7,37,266/- along with interest and penalties, considering the
facts and circumstances of the case, is legal and proper or

otherwise. The dispute pertains to the period F. Y 2015-16 &
F.Y. 2016- 17.

a

8. It is noticed that in the instant case the Appellants

holding Service tax registration No. ANFPp$361FSDOOI are
:H&Ier\ rh T Jf 1
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eagaged in providing taxable services of Advertising Agency

Service. The taxable service in respect of advertising agency is

defined in Section 65 (105) (e) in the following manner:

to a client, by an advertising agency in relation to acivertisement in any
TiLarmer.

9. In the present case a person or an organization who

wants to advertise their product approaches an advertising

agency. Therefore such a person / organization who want to
avail the services of advertising agency become the client of

the advertising agency. This aspect can be further supported

with the fact that it is only the client who is deducting the TDS

under tha Income Tax Act. The advertisement can be done in

various ways either through Print Media or through Radio or

Television, etc.. In order to -fulfill the requirements of his client

the advertising agency which is the service provider gets in

touch with the appropriate media. In other words as far as the

advertising agency is conce{ned, its client is not the media. In

order to provide advertising agency service the Appellants

charge certain amounts from their clients, which is inclusive

of amount that has to be paid to media for insertion of the

advertisement either in Print Media or in Television. The
Appellants. have ddmonstrated by the given example as shown

under that they have received income only to the exTent of

around 15% from the media in the form of discount-

a

a

If the tariff rate is Rs. 100/- the media charges Rs. 85/- and

the Appellants get Rs. 15/-- towards discounts, which is an

actual income in the hand of the - Appellants and on that

amount they discharge service tax received from their clients.

10. However9 on going through the impugned order which

was issued ex-parte, the adjudicating authority has neither

considered the factual position nor ps:IEgajitY of the entire

&\
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issue and demanded service tax on the whole amount received

by the Appellants from the service provided by them on the

basis of mere data collected from income Tax Return without

excluding the amount which was paid to media for the

purchase of space or Time Slot. The. demand of service tax

confirmed by the adjudicating authority is shown as under:

Period

2015-16
2016-17

“Value difference in
HR and STR’

Total rate
of duty

Amount of
Service Tax
not paid
3,11,822
4,25,444
7,37,266

21,50,497
28,36,294

14.5%
15%

Total

11. . 1 .find that the Appellants had paid service tax for the

impugned period and also filed service tax Return. On the basis

of data received from Service tax Returns (ST- 3) submitted by

the Appellants the details of taxable amount and service tax
paid by the Appellants in the respective 'period is shown as

under :-

Q

F.Y. 2015-16
.e amount ice Tax p

28,800
26,486
55,286

April-September
October-March
Total

2,06,301
1,88,178
3,94,479

F.Y. 2016-17
Taxable amount Service Tax paid

April-September
October-March
Total

1,55,087
3,74,339
5,29,426

23,262
56, 149
79,411

12. In view of the above findings, the impugned order has no
merits. Since the demand of service tax is not sustainable on

merits there does not arise any question of interest or penalty
in the matter.

13. Accordingly, -in view of my foregoing discussions, I set

aside the impugned order passed by the adjudicating

10
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authority for being not legal and proper and allow the appeal

filed by the Appellants.

14. Wita@afZRT Tm witmmf+mqaHtma+t#8thH©rdr }I

The appeal filed by the Appellants stands disposed of
in above terms.
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BY RPAD/ SPEED POST

M/s. Sapanbhai Mayurbhai P©ikh,
Sapan Associates,
9, Rajdhani Bunglows,
Rarnwadi Isanpur, Ahmedabad-382 443

To
Appellants

The Depvty Commissioner
Division-IV (Narol), CGST & Cehtral Excise
Ahmedabad South

Respondent

C
Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Commissioner, CGST, Ahmedabad South

3. The Deputy Commissioner, Division –IV, Central GST,Ahmedabad South.

4. The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
HIfmI ard File

6. PA file
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